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July 27, 2017

Dr. J. Keith Gilless, Chair

California Board of Forestry and Fire Protection
P.O. Box 944246

Sacramento, CA 94244

RE: Petition for Administrative Rulemaking (Gov. Code §§ 11340.6, 11340.7,
11346.1, 11346.4), Revisions to Title 14, California Code of Regulations Section
1052, “Emergency Timber Operations,” and Revisions to Title 14 California Code of
Regulations Section 895.1, “Definitions”

Dear Chair Gilless and Board of Forestry and Fire Protection:

The Environmental Protection Information Center (“EPIC”), the Klamath-
Siskiyou Wildlands Center (“KS Wild”), and Ebbetts Pass Forest Watch (“EPFW”)
(hereafter referred to as “Petitioners”) hereby petitions the Board of Forestry and
Fire Protection (“Board”), to amend Title 14, California Code of Regulations Section
1052, “Emergency Timber Operations,” Section 1052.1, “Emergency Notice,” and
1052.2, “Emergency Substantiated by RPF,” and associated applicable terms at
Title 14, California Code of Regulations Section 895.1, “Definitions,” in the manner
specified herein.

Petitioners make this request pursuant to Government Code Section 11340.6,
which states that “any interested person may petition a state agency requesting the
adoption, amendment, or repeal of a regulation . . .” Further, Government Code
Section 11340.7, Subsection (a), provides that:

Upon receipt of a petition requesting the adoption, amendment, or
repeal of a regulation pursuant to Article 5 (commencing with Section
11346), a state agency shall notify the petitioner in writing of the
receipt and shall within 30 days deny the petition indicating why the
agency has reached its decision on the merits of the petition in writing
or schedule the matter for public hearing in accordance with the notice
and hearing requirements of that article.
Environmental Protection Information Center
145 G Street Suite A, Arcata, CA 95521
(707) 822-7711
www.wildcalifornia.org
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Petitioners requests that this matter be placed on the Board’s agenda for
adoption as promptly as possible, so that the Board may immediately begin a 45-
day notice and comment period pursuant to Government Code Section 11346.4, for
the purpose of adopting the proposed amendments as permanent regulations at the
Board’s September 2017 meeting.

Problem Statement

Emergency Timber Operations conducted pursuant to the Emergency Notice
Process at 14 CCR §§ 1052, 1052.1 and 1052.2 in the wake of the 2012 Bagley Fire
and the 2014 Beaver Fire have resulted in substantial acreages and timber volumes
being removed under a ministerial permitting process without environmental
review or safeguards. Evidence included in U.S. Forest Service Region 5
Environmental Impact Statements and other associated documents reveal that
private lands Emergency Timber Operations conducted in the absence of
environmental review or safeguards is resulting in abuse of the ministerial permit,
and likely, unauthorized “take” of State and Federally-listed species.

2012 Bagley Fire:

The Bagley Fire started on August 18, 2012, ignited by lightning on Bagley
and North Pass Mountains. In total, the fire burned some 46,011 acres. The fire
burned at a mixed-severity, with the vast majority of the fire burning at very low-to
low-severity, indicating low tree mortality, with a smaller percentage burning at
moderate- to high-severity, indicating higher tree mortality as measured by the
Forest Service’s Rapid Assessment of Vegetation Condition after Wildfire (RAVG)
process. The lands in the fire area are predominantly in a checkerboard pattern
consisting of alternating blocks of Forest Service and private lands arranged such
that the ownership pattern looks like a checkboard on a map. Private lands in the
checkboard are predominantly owned by Sierra Pacific Industries and are managed
for industrial timber production.

In the wake of the fire, Sierra Pacific Industries filed 27 Emergency Notices
to conduct Emergency Timber Operations with the Department of Forestry totally
7,428 acres of timberlands. Exhibit 1 contains maps showing the landscape before
logging overlaid with ownership boundaries for Sierra Pacific Industries and burn
severity RAVG mapping produced by the Forest Service, with high-severity fire
shown in red, moderate-severity in orange, low-severity in yellow, and unburned or
unchanged areas in green and northern spotted owl activity center data from the
California Native Diversity Data Base, and shows the aftermath of logging. By
comparing the maps contained in Exhibit 1, it is clear that Sierra Pacific Industries
logged areas that burned at moderate-to low-severity. Further proof of this “green”
tree logging is apparent from the clear borders between Sierra Pacific Industries
land and the adjacent Shasta-Trinity National Forest.



It is also clear from the maps contained in Exhibit 1 that Sierra Pacific
Industries conducted Emergency Timber Operations pursuant to Section 1052
Emergency Notices resulted in logging within known activity centers for the
northern spotted owl without environmental review or safeguards.

2014 Beaver Fire:

On June 30, 2014, lightning strikes started a fire on land owned by Fruit
Growers Supply Company. Over the next month, the fire burned 32,496 acres before
being officially contained on August 31, 2014. Here again, the lands in the fire area
are predominantly in a checkerboard pattern consisting of alternating blocks of
Forest Service and private lands arranged such that the ownership pattern looks
like a checkboard on a map. The fires burned at characteristic soil burn severities
for the Klamath bioregion, including 66 percent at very-low-to-low severity, 28
percent moderate-severity, and six percent high-severity.

In 2014 and 2015, Fruit Growers filed 32 Emergency Notices with the
Department of Forestry totaling 8,644 acres. Other nearby landowners similarly
filed Emergency Notices totaling 1,166 acres. Several points of evidence suggest
that many acres of trees that burned at low-severity and moderate-severity,
indicating low tree mortality, were logged by Fruit Growers under Emergency
Notices. Exhibit 2 shows a map overlaying the footprint of Section 1052 Emergency
Timber Operations with the footprint of the Beaver Fire severity, and shows that
only a small portion of the area proposed for harvest pursuant to Section 1052
Emergency Timber Operations consists of forests that burned at high-severity.

Documents obtained from the U.S. Fish and Wildlife Service pursuant to a
Freedom of Information Act Request indicated that the agency was concerned about
the logging of timberlands burned at low-severity pursuant to Section 1052
Emergency Timber Operations. In an email, a staff member at the Yreka office of
the U.S. Fish and Wildlife Service wrote to supervisors to inform them of harvesting
of “green trees” within an occupied owl circle and to request USFWS initiate
discussions with the Department of Forestry:

We observed current FGS harvesting operations in a green low
severity burned stand just outside the core of SK454 (occupied by a
single male in 2015) in an area of likely use . . . We observed multiple
decks consisting entirely of green trees, green branches on the ground,
and activity fuels decks primarily composed of green material . . . .
[TThe company is not harvesting in habitats burned at moderate and
high severity fire only. (Emphasis in Original)

Emergency Timber Operations within low-and moderate-severity burned
timberlands by Fruit Growers Supply Company was also noted by U.S. Forest
Service Region 5. The Wildlife Biological Assessment for the Westside Fire Recovery
Project, a Forest Service project on lands adjacent to Fruit Growers that also
burned found: “Private land harvest in the Beaver fire area does not appear to be



based on effects from high fire severity, so that green trees (i.e., suitable [nesting,
roosting, and/or foraging habitat]) and fire affected trees are being removed.”

2016 Horse Creek Fire:

The 2016 Horse Creek fire in the Klamath Mountains now betrays the same
exact story and fact-patterns as the 2012 Bagley Fire and the 2014 Beaver Fire,
with over 25 individual Emergency Notices already filed with the Department of
Forestry from August 2016 to July 5, 2017 in the Horse Creek Fire footprint, many
of which are already operational at-present, while the U.S. Forest Service lags
behind in order to conduct adequate administrative and environmental review. The
2016 Horse Creek Fire, like the 2012 Bagley Fire and the 2014 Beaver Fire, burned
at a mosaic of mixed-severities and damage to timber and forest resources is not
wholesale or uniform, yet Emergency Notices to conduct Emergency Timber
Operations pursuant to Section 1052 are being conducted without environmental
review or sideboards to give consideration to lands that burned at moderate-to-low
severity or to give consideration to threatened and endangered species known to
occur in the fire footprint.

These case-study examples betray a lack of clarity, specificity, enforceability
and inadequacy in the Rules governing Emergency Timber Operations contained at
Section 1052, 1052.1 and 1052.2, as well as applicable definitions and/or the lack
thereof at Section 895.1 The Board of Forestry must revisit the Rules governing
Emergency Timber Operations conducted pursuant to Section 1052 and 1052.1
Emergency Notices and act swiftly to revise these Rules to redress the problems
1dentified in this Petition for Administrative Rulemaking.

Purpose

The purpose of this Petition for Administrative Rulemaking is to amend Title
14, California Code of Regulations Section 1052 “Emergency Timber Operations,”
Section 1052.1, “Emergency Notice,” Section 1052.2, “Emergency Substantiated by
RPF,” and to amend certain applicable definitions in Title 14, California Code of
Regulations Section 895.1 of the Forest Practice Rules to add clarity and
enforceability to the Rules and to root out opportunities for abuse while protecting
Federally and State-listed threatened and endangered fish and wildlife.

Timber operations carried out under Section 1052, administered by the
California Department of Forestry (“CAL FIRE” or “Department”), suffer from a
lack of clear definitions and a process that can result in abuse of the purpose and
intent of the Emergency Notice process. These failures have led to documented
abuses of the Emergency Timber Operations exemption permitting structure by
private timberland owners. Further, the Rules governing Emergency Timber
Operations conducted pursuant to Section 1052 do not require distribution of an



Emergency Notice to other trustee or review team agencies with jurisdiction over
resources that may be adversely affected by said operations.

At present, the 1052 Emergency Notice provides substantial incentive and
opportunities for private timberland owners to abuse this ministerial exemption for
the purposes of carrying out acts otherwise prohibited under a normal Timber
Harvesting Plan permit, such as disregarding clearcut unit size and adjacency
constraints, and the destruction and removal of known habitat for listed species
where listed species are known to be present.

Consequently, the 1052 Emergency Notice permitting process is internally
inconsistent with other provisions of the Forest Practice Rules, even other
ministerial timber operations category permits, and is not in compliance with
applicable state or federal endangered species laws since “take” of state and
federally listed species unless otherwise authorized is not prohibited. As presently
constructed, Section 1052 is illegal and exceeds the Board’s authority as a
consequence of the lack of adequate standards and a plain-language prohibition.

The Rules governing Emergency Timber Operations pursuant to Section
1052, 1052.1 and 1052.2: (1) fail to provide clarity and meaningful definitions; (2);
fail to clearly specify what Rules are considered “operational” and therefore, what
Rules apply; (3) fail to require attainment of minimum resource conservation
standards or a plan for artificial regeneration; (4) fail to ensure avoidance of “take”
of listed species; and (5) fail to require distribution of Emergency Notices to other
Trustee and Review Team Agencies and (6) fail to provide for adequate time for
review of Emergency Notices by other trustee and review team agencies.

(1) Rules Fail to Provide a Clear and Applicable Definitions of “Emergency ”
Conditions

The Forest Practice Rules fail to provide clear and specific definitions of key
terms and fail to provide clear, measureable, or enforceable standards and
thresholds to guide the Department or the individual or entity carrying out timber
operations pursuant to an Emergency Notice.

Rules Section 1052.1 specifies the conditions that constitute an “emergency”:

(a) Trees that are dead or dying as a result of insects, disease,
parasites, or animal damage.

(b) Trees that are fallen, damaged, dead or dying as a result of wind,
snow, freezing weather, drought, fire, flood, landslide or earthquake.
(c) Trees that are dead or dying as a result of air or water pollution.

(d) Cutting or removing trees required for emergency construction or
repair of roads.

(e) Where high, very high or extreme fuel hazard conditions, the
combination of combustible fuel quantity, type, condition, configuration
and terrain positioning, pose a significant fire threat on private



timberlands. Cutting and removal of hazardous fuels, including trees,
shrubs and other woody material, is needed to eliminate the vertical
and horizontal continuity of understory fuels, surface fuels, and/or
crown fuels, for the purpose of reducing the rate of fire spread, fire
duration and intensity, and fuel ignitability.

“Emergency” is further defined to mean:

Those conditions that will cause waste or loss of timber resources to
the timber owners that may be minimized by immediate harvesting of
infected, infested or damaged timber or salvaging down timber; or
those conditions that will cause appreciable financial loss to the timber
owner that may be minimized by immediate harvesting of timber. (14

CCR § 895.1)

The definitions contained at Section 895.1 of the Rules fail to define nearly all
key terms. For example, the Act and Rules do not provide a definition of a tree that
1s, “dead,” “damaged,” or “fallen.” The only clarity provided to these terms is that
these conditions must cause “waste or loss of timber resources,” and even these
terms are undefined. The Rules only define “Dying Trees,” “Diseased Trees,” and
“Substantially Damaged Timberlands.” To be clear, the Emergency Notice
provisions of 14 CCR § 1052.1 do not require timberlands to be “substantially
damaged” but rather, simply “damaged,” in order to file an Emergency Notice and
conduct Emergency Timber Operations. Where definitions do exist—such as those
for “Dying Trees”—the definition is subject to abuse as it gives unfettered discretion
to the RPF. (See, e.g.-895.1, “Dying Trees”).

This Petition for Administrative Rulemaking provides specific amendments
to certain applicable definitions found in the Rules at Section 895.1 and proposes
modification to Section 1052.2 “Emergency Substantiated by RPF,” to address the
lack of clarity and provide for greater enforceability and consistency in application.
(Draft Rule Pleading, Amend 14 CCR § 895.1; Amend 14 CCR § 1052.2; Attachment
A).

(2) Rules Fail to Clearly Specify What Rules are Considered “Operational”

The Rules governing Emergency Timber Operations conducted pursuant to
the Emergency Notice process set forth at Section 1052(a) fail to clearly specify
what other sections of the Forest Practice Rules are applicable to the timber
operations. Section 1052(b) provides:

Timber operations pursuant to an emergency notice shall comply with
the rules and regulations of the Board. A person conducting timber
operations under an Emergency Notice shall comply with all
operational provisions of the Forest Practice Act and District Forest
Practice Rules applicable to “Timber Harvest Plan,” “THP,” and “plan.”



However, there is not clear definition, list, or specification anywhere in
Section 895.1, 1052 or elsewhere in the Rules that defines what is meant by,
“operational provisions” for the purposes of this or other sections of the Rules.

The Rules fail to provide a definition of “operational provisions” or provide a
list of what Rules are “operational.” Likewise, the Department does not have any
internal guidance clarifying what rules govern. (See CAL FIRE Administrative
Handbook; Attachment B.) This results in considerable confusion over what Rules
apply, and the potential for abuse.

Public Resources Code Section 4513 in the Forest Practice Act provides that
it is the intent of the Legislature to create and maintain a comprehensive and
effective system of regulation and use of all timberlands in the State. The
responsibility for the promulgation of Rules to ensure comprehensive and effective
administration of the Act and the intent of the Legislature falls squarely at the feet
of the Board. The use of the term, “operational provisions,” at Section 1052 of the
Rules without accompanying definition at Section 895.1 or without specific
1itemization of exactly what Rules are applicable to Emergency Timber Operations
conducted pursuant to Emergency Notices leaves room for ambiguity, inconsistent
application, ineffective monitoring and enforcement, and lends to opportunities for
abuse.

The term, “operational” is used in multiple sub-sections of the Rules in
different contexts, but again, there is no specific itemization of what measures are
considered, “operational” for purposes of conducting, monitoring, or enforcing Rules
governing Emergency Timber Operations conducted pursuant to Section 1052.

This Petition for Administrative Rulemaking proposes amendments to
Section 1052.1 of the Rules to add greater clarity, specificity, consistency, and
enforceability to Emergency Timber Operations conducted pursuant to Section 1052
Emergency Notices by explicitly defining operational provisions for the purposes of
this specific Rule section. (See: Draft Rule Pleading, Add 14 CCR § 1052.1(a);
Attachment A).

(3) Rules Fail to Require Attainment of Minimum Resource Conservation
Standards or a Plan for Artificial Regeneration

Section 1052 does not explicitly require attainment of the minimum resource
conservation standards at 14 CCR § 912.7 [932.7, 952.7] post-operations, and does
not explicitly require a plan for post-operation artificial regeneration or a post-
operation stocking report for the area subject to the Emergency Timber Operations.
While restocking standards exist for “substantially damaged timberlands” at 14
CCR § 1080 et seq., there is no restocking requirement for “[wlhere only dead, down,
of dying trees were salvage logged following the substantial damage.” (14 CCR
§ 1080.1)



The lack of a clear requirement to either meet minimum resource
conservation standards post-harvest or to ensure adequate site regeneration and
site occupancy post-harvest pursuant to an artificial regeneration plan post-
Emergency Timber Operations is significant on several levels. First, given that
timber operations are conducted under the guise of a certified bone-fide “emergency”
as defined at 14 CCR §§ 895.1 and 1052.2 of the Rules, the physical on-the-ground
condition in the forest is by nature, and definition compromised, hence the
categorization of an “emergency.” Consequently, it is possible that an Emergency
Timber Operations conducted under an Emergency Notice could reduce stand
stocking below minimum resource conservation standards by the very nature of the
situation. Second, given that the Emergency Notice requirements at Section 1052.1
of the Rules do not limit the areal extent of Emergency Timber Operations
conducted pursuant to an Emergency Notice, there could potentially be hundreds or
thousands of acres of timberlands subjected to Emergency Timber Operations
pursuant to a single Emergency Notice that results in large areas of timberland

being brought below minimum resource conservation standards specified at 14 CCR
§ 912.7 [932.7, 952.7].

The failure of the Rules at Sections 1052, 1052.1, 1052.2, and 1080.1 to
clearly require attainment of minimum resource conservation standards post-
Emergency Timber Operations or to require a plan for artificial regeneration and a
stocking report to the Department means that potentially tens of thousands of acres
subjected to Emergency Timber Operations are taken below the minimum resource
conservation standards under Emergency Notices with no assurance of artificial
regeneration and adequate site occupancy of commercial tree species into the
future.

This petition seeks to bring clarity, applicability and enforceability to
requirements to attain minimum resource conservations standards or to ensure
adequate site occupancy into the future by proposing to require an artificial
regeneration plan in the event minimum resource conservation standards are not
attained immediately upon completion of Emergency Timber Operations, and seeks
to require a report of stocking be submitted to the Director within five years of
completion of Emergency Timber Operations. (See: Draft Pleading, Add 14 CCR §
1052.1(b) and (b)(1). Attachment A.)

(4) Rules Fail to Prohibit the “Take” of Federally- and State-Protected
Species

The Rules at Sections 1052, 1052.1 and 1052.2 do not explicitly prohibit
“take” of threatened or endangered species listed under either the federal
Endangered Species Act, or the California Endangered Species Act (‘CESA”) unless
“take” otherwise authorized by the listing agency.

A prohibition of “take,” as defined, is noticeably absent from Section 1052.
However, “take,” as defined, is prohibited in other ministerial exemptions from the
THP process. (See, e.g.-Rules § 1038(b)(7).) While a prohibition on the approval of



“plans” that would result in “take,” as defined, is contained at Section 898.2(d) of
the Rules, Emergency Timber Operations conducted pursuant to Section 1052 are
not considered pursuant to a “plan” as defined, and therefore, the “take” prohibition
in Section 898.2(d) does not clearly apply.

The term, “Plan” in Section 895.1 applies only to Timber Harvest Plans, Non-
Industrial Timber Management Plans, and Program Timber Environmental Impact
Reports, not other types of timber harvesting activities. (See- 14 CCR § 895.1
(defining “plan” to mean a timber harvest plan, nonindustrial timber management
plan, or a program timber harvesting plan).)

Additionally, CAL FIRE has disavowed independent authority to prohibit the
taking of protected species during the conduct of Emergency Timber Operations.
Although CAL FIRE has adopted internal guidance that direct that Timber
Operations conducted pursuant to a “financial emergency” are not allowed if
operations would cause more than a minimal impact, which includes the
disturbance of a “rare or endangered” species. (See CAL FIRE Administrative
Handbook at §§ 4563, 4564), CAL FIRE has refused to enforce the directives in its
handbook. (See Letter from Toby McCartt, CAL FIRE Staff Attorney to Tom
Wheeler, EPIC Staff Attorney (Nov. 23, 2015) at 2; Attachment C.).

This Petition for Administrative Rulemaking proposes amendments to 14
CCR § 1052 to make plain that “take” of state or federally-listed species is
prohibited during the course of conducting Emergency Timber Operations unless
otherwise authorized by the listing agency. (See” Draft Rule Pleading, Add 14 CCR §
1052(f), (g); Attachment A.)

(5) Rules Fail to Require Distribution of Emergency Notices to Other Trustee

and Review Team Agencies and Fail to Ensure Adequate Time for Review
of Emergency Notices by Other Trustee and Review Team Agencies

The Rules governing Emergency Timber Operations and submittal and
commencement of timber operations under Emergency Notices do not ensure
transmittal and notification of other trustee and review team agencies with
jurisdiction over natural resources that may be adversely affected by Emergency
Timber Operations, and do not allow for adequate time of review by other Trustee
and review team agencies. Requirements for distribution of permit applications to
other trustee and review team agencies and the public currently included at 14 CCR
§ 1037.3 do not apply to Emergency Timber Operations carried out pursuant to
Section 1052.1 because an Emergency Notice is not a “Plan” as defined pursuant to
14 CCR § 895.1. Consequently, trustee and review team agencies with independent
jurisdiction over natural resources of the state are often left in-the-dark and not
afforded the opportunity to review Emergency Notices or to provide
recommendations to CAL FIRE to ensure that Emergency Timber Operations
comply with all other applicable laws. This is in direct conflict with the stated-
purpose of the Forest Practice Rules at 14 CCR § 896, which provides that the



intent of the Rules is to implement the provisions of the Forest Practice Act in a
manner consistent with other laws.

Furthermore, there is no requirement in the Rules governing Emergency
Timber Operations at Section 1052 to afford adequate time for review of Emergency
Notices to ensure compliance with other applicable laws. Here again, this is
fundamentally inconsistent with the intent of the Rules at 14 CCR § 896.

The failure of the Board to ensure that its Rules governing Emergency
Timber Operations contain a process to ensure notification of other trustee and
review team agencies or to ensure that the Rules afford adequate opportunity for
review by other agencies with jurisdiction over natural resources of the State that
may be adversely affected by Emergency Timber Operations is a significant
oversight that must be addressed.

Therefore, the attached Draft Proposed Rulemaking Pleading seeks to amend
the rules to ensure distribution to other review team and trustee agencies of
Emergency Notices, and to ensure adequate time for these agencies to review prior
to commencement of timber operations. (See’ Draft Rule Pleading, Amend 14 CCR §
1052(d); Attachment A).

Practical Effect of Rulemaking

The adoption of the Petition for Administrative Rulemaking by the Board will
add clarity, foster greater consistency in application, administration, monitoring,
and enforcement of Emergency Timber Operations conducted pursuant to Section
1052. Adoption of the proposed Rulemaking will also help to ensure that Timber
Operations are conducted in a manner consistent with all applicable laws, including
the Forest Practice Act, the federal Endangered Species Act, and the California
Endangered Species Act. Given that Section 1052 Emergency Timber Operations
are considered a “ministerial” activity and are therefore exempt from discretionary
review and approval by the Department, it is all the more important that the Board
adopt the changes proposed herein to ensure the comprehensive and effective
conduct, administration, monitoring, and enforcement of Emergency Notices carried
out pursuant to Section 1052. The effect of this Petition for Administrative
Rulemaking will be to provide the Department and other Trustee Agencies greater
oversight of Emergency Timber Operations conducted pursuant to Section 1052
while still allowing a ministerial permitting framework.

Evidence in Support of this Petition for Administrative Rulemaking
Petitioners include herein evidence in support of this Petition for
Administrative Rulemaking as identified in the addendum, “Evidence Submitted in

Support of this Administrative Petition for Rulemaking,” at the end of this petition.

Authority



The Board has authority to adopt the proposed regulatory amendments
pursuant to Public Resources Code Sections 4551, 4551.5, 4553, 4562.7, and 4592.
The proposed amendments are directly necessary to effectuate the goals of the
Z’Berg-Nejedly Forest Practices Act of 1973, including, but not limited to its goals to
“to protect the soil, air, fish, and wildlife, and water resources, including, but not
limited to, streams, lakes, and estuaries” (§ 4551), and of “[plroviding watershed
protection and maintaining fisheries and wildlife” (§ 4512, subd.(b))

Conclusion

Petitioners request that the Board schedule a public hearing to consider
adoption of the regulatory amendments specified herein for its August, 2017
regularly-scheduled meeting. The regulatory amendments proposed herein are
necessary, well-supported by the available evidence, and will afford greater control
and constraint opportunities to the Department and increase clarity, and
consistency in application, administration, monitoring and enforcement of timber
operations conducted pursuant to Section 1052. Petitioners urge the Board to adopt
the proposed regulatory amendments.

Sincerely,
T St g ¥ B

Rob DiPerna
California Forest and Wildlife Advocate
Environmental Protection Information Center (EPIC)

= ===

George Sexton
Klamath-Siskiyou Wildlands Center

B Tz

Susan Robinson
Ebbetts Pass Forest Watch



Evidence Submitted in Support of the Administrative Petition for Rulemaking

Attachment A: EPIC Proposed Draft Rule Pleading to Amend 14 CCR §§ 895.1, 14
CCR 1052, 1052.1 and 1052.2.

Attachment Bl & B2: Sections from CAL FIRE Administrative Handbook

Attachment C: Letter from Toby McCartt, CAL FIRE Staff Attorney to Tom
Wheeler, EPIC Staff Attorney (Nov. 23, 2015).

Exhibits to this Petition:

Exhibit 1: Map Set for 2012 Bagely Fire Severity and Emergency Timber
Operations Footprint.

Exhibit 2: Map Set for 2014 Beaver Fire Severity and Emergency Timber
Operations Footprint.

























































Exhibit-2: 2014 Beaver Fire Ownership and Fire Severity Map



State Board of Forestry and Fire Protection
Initial Statement of Reasons

“EMERGENCY TIMBER OPERATIONS AMENDMENTS 2017”
Title 14 of the California Code of Regulations (14 CCR), Division 1.5 Chapter 4:
Subchapter 7, Article 2, Subchapter 1, Article 1
Amend 1052, 1052.1, 1052.2, 895.1

INTRODUCTION INCLUDING PUBLIC PROBLEM, ADMINISTRATIVE
REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE
REGULATION IS INTENDED TO ADDRESS (pursuant to Gov §
11346.2(b)(1))...NECESSITY (pursuant to Gov 8§ 11346.2(b)(1) and
11349(a))....BENEFITS (pursuant to Gov § 11346.2(b)(1))

Pursuant to the Z berg-Nejedly Forest Practice Act of 1973 (FPA, PRC § 4511, et seq.), the
Board is authorized to construct a system of forest practice regulations applicable to timber
management on state and private timberlands; and through PRC § 740 “...shall determine,
establish and maintain an adequate forest policy. General policies for guidance of the department
shall be determined by the Board.” Public Resource Code 8§ 4551 requires the Board to “adopt
district forest practice rules... to ensure the continuous growing and harvesting of commercial
forest tree species and to protect the soil, air, fish, wildlife, and water resources...” and Public
Resource Code § 4553 requires the Board to continuously review and revise the rules in
consultation with other interests.

Additionally, Public Resource Code 4589 requires the Department and Board on or by December
31, 2017 to review and submit a report to the Legislature on the trends in the use of, compliance
with, and effectiveness of, the exemptions and emergency notice provisions described in
Sections 4584 and 4592 of the code and Sections 1038 and 1052 of Title 14 of the California
Code of Regulations.

The proposed action would amend Title 14, California Code of Regulations, Division 1.5,
Chapter 4, Subchapter 7, Article 2, 1052, 1052.1 and 1052.2, and Subchapter 1, Article 1, 895.1
to address the need for greater clarity, application, administration and enforcement of Emergency
Timber Operations conducted pursuant to the existing Emergency Notice permitting framework
established by the Board.

The problem is that Board Rules governing Emergency Timber Operations suffer from a lack of
clarity in applicable definitions, a lack of clarity in what standards are considered operational for
the purposes of the Article, lack plain-language mandates upon entities conducting Emergency
Timber Operations to ensure attainment of minimum resource conservation standards upon
completion or to prepare a plan for regeneration, and fail to ensure that Emergency Timber
Operations avoid unauthorized “take” of listed fish and wildlife during the course of operations.

The proposed action is necessary to ensure clarity of meaning of key terms and requirements,
consistency of application, administration, monitoring and enforcement, to ensure attainment of
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minimum resource conservation standards or a plan for regeneration to ensure adequate site
occupancy and the continual availability of growing stocks of commercial tree species into the
future, and to ensure compliance with other provisions of the Act and Rules and applicable State
and Federal laws.

The effect of the proposed action would be to strengthen existing Rules and applicable
definitions pertaining to Emergency Timber Operations, to require attainment of minimum
resource conservation standards upon completion of Emergency Timber Operations or to prepare
a plan for regeneration, and to require distribution of Emergency Notices to other Review Team
and Trustee agencies with authority and jurisdiction over natural resources of the State and to
allow additional time for these agencies to review Emergency Notices to ensure compliance with
other applicable State and Federal laws and authorities.

The benefits of the proposed action would include clarifying applicable terms and definitions,
clarifying standards applicable to Emergency Timber Operations, ensure attainment of minimum
resource conservation standards or development of a plan for regeneration, and to ensure
avoidance of significant adverse environmental impacts and unauthorized “take” of State and
Federally-Listed fish and wildlife during the course of conducting Emergency Timber
Operations.

SPECIFIC PURPOSE OF EACH ADOPTION, AMENDMENT OR REPEAL (pursuant to
GOV § 11346.2(b)(1)) AND THE RATIONALE FOR THE AGENCY’S
DETERMINATION THAT EACH ADOPTION, AMENDMENT OR REPEAL IS
REASONABLY NECESSARY TO CARRY OUT THE PURPOSE(S) OF THE
STATUTE(S) OR OTHER PROVISIONS OF LAW THAT THE ACTION IS
IMPLEMENTING, INTERPRETING OR MAKING SPECIFIC AND TO ADDRESS
THE PROBLEM FOR WHICH IT IS PROPOSED (pursuant to GOV §§ 11346.2(b)(1) and
11349(a) and 1 CCR § 10(b)). Note: For each adoption, amendment, or repeal provide the
problem, purpose and necessity.

The Board is proposing action to make permanent, through regular rulemaking, amendments to
Title 14, California Code of Regulations, Division 1.5, Chapter 4, Subchapter 7, Article 2, 1052,
1052.1 and 1052.2, and Subchapter 1, Article 1, 895.1, and applicable specifically to Emergency
Timber Operations and Emergency Notices and applicable meaning of terms applicable to
Division 1.5, Chapter 4, Subchapter 7, 1052, 1052.1 and 1052.2.

The problem is that Board Rules governing Emergency Timber Operations suffer from a lack of
clarity in applicable definitions, a lack of clarity in what standards are considered operational for
the purposes of the Article, lack plain-language mandates upon entities conducting Emergency
Timber Operations to ensure attainment of minimum resource conservation standards upon
completion or to prepare a plan for regeneration, and fail to ensure that Emergency Timber
Operations avoid unauthorized “take” of listed fish and wildlife during the course of operations.

The proposed action is necessary to ensure clarity of meaning of key terms and requirements,

consistency of application, administration, monitoring and enforcement, to ensure attainment of
minimum resource conservation standards or a plan for regeneration to ensure adequate site
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occupancy and the continual availability of growing stocks of commercial tree species into the
future, and to ensure compliance with other provisions of the Act and Rules and applicable State
and Federal laws.

Explanation for Why the Proposed Action Clarifies and/or Makes Specific Statute and
Existing Rules

Pursuant to PRC § 4511 et seq. and 84553 et seq. the Board is authorized to clarify or make
specific statute and/or existing rules to satisfy the clarity standard. In this rulemaking effort, the
Board exercised its authority to amend existing Rules to ensure clarity, consistency in
application, and to increase effectiveness of conduct, administration, monitoring and
enforcement of Rules governing Emergency Timber Operations. The following itemizes specific
amendments and additions to existing Rules considered in this proposed action to promulgate
rulemaking.

Amend 14 CCR 895.1, “Definitions,” [All Districts]
The proposed action would amend specified defined terms in 14 CCR 895.1, entitled,
“definitions,” and would also add a definition for the term, “Damaged Tree,” to 14 CCR 895.1.

The proposed action would amend the definition of “Diseased Tree,” at 14 CCR 895.1 to strike
the phrase, “or structural changes that result in a substantial adverse effect on the trees' health or
threatens to spread the disease, thus threatening the sustained health of surrounding trees.” The
proposed action would also strike reference to the phrases, “abiotic agents”, and “mechanical
wounds.” These changes are necessary to add clarity to the definition of the condition of a
“Diseased Tree,” for the purposes of conducting Timber Operations under Emergency Notices as
a result of and Emergency Condition. These changes are also necessary to help guide Registered
Professional Foresters, Department staff, and the public in the conduct, administration, and
enforcement of Emergency Timber Operations and to clarify criteria for trees available for
harvesting through the Emergency Notice permitting vehicle.

The proposed action would also amend the definition of, “Dying Tree,” contained at 14 CCR
895.1 to include the phrase, “designated by an RPF as likely to die within one year,” in the
definition and criteria qualifying a “Dying Tree,” at the beginning of the definition, and to
strike this phrase from its current location at the end of the definition. This amendment is
necessary to ensure that all criteria qualifying a given tree as a “Dying Tree,” pursuant to
the meaning at 14 CCR 895.1 are applicable to the qualification that a determination must
be made by an RPF that a tree is a “Dying Tree,” and that a tree defined as such is
determined likely to die within one-year based on the RPF’s professional judgement.

The proposed action would also amend the definition of “Emergency,” contained at 14 CCR
895.1, “Definitions,” to strike the phrase, “infected, infested or damaged timber,” since none
of these terms are currently defined elsewhere in section 895.1 and therefore only add
confusion, lack of clarity, and leave to the unfettered discretion and professional judgment
of the RPF the meaning and application of these terms in the context of conducting
Emergency Timber Operations. This proposed action would also add the phrase, “as
certified by the RPF,” to the end of the definition of “Emergency,” in 895.1 to clarify and
make plain the requirement that an “Emergency,” must be determined and certified by a
practicing RPF for the purposes of conducting Emergency Timber Operations. This is
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necessary to ensure the proper application of professional judgement and expertise to a
determination that an “Emergency” exists for the purposes of conducting Emergency
Timber Operations.

The proposed action would also amend 14 CCR § 895.1, “Definitions,” to include a meaning for
the term, “Damaged Tree,” for which there is currently no definition. The definition of
“Damaged Tree,” would include a requirement that any “Damaged Tree,” be designated as such
by certification of an RPF based upon other criteria provided in the definition. This amendment
is necessary to ensure clear guidance and meaning is provided to RPFs and submitters of
Emergency Notices to conduct Emergency Timber Operations to ensure that the intent of the
Board in creating a ministerial permitting framework is achieved while ensuring enhanced
environmental protection.

Amend 14 CCR § 1052, “Emergency Notice” [All Districts]

Pursuant to PRC 8 4511 et seq. and 84553 et al. the Board is authorized to clarify or make
specific statute and/or existing rules to satisfy the clarity standard. In the proposed action, the
Board exercised its authority to amend existing Rules pertaining to Emergency Notices to
conduct Emergency Timber Operations to ensure clarity, consistency in application, and to
increase effectiveness of conduct, administration, monitoring and enforcement of Rules
governing Emergency Timber Operations.

Amend 14 CCR § 1052(a)(11), (), (g) [All Districts]:

The proposed action would amend 14 CCR 1052(a) to adopt new Sub-section (a)(11) to include
prohibition that no tree that existed before 1800 A.D and is greater than sixty (60) inches in
diameter at stump height for Sierra or Coastal Redwoods, and forty-eight (48) inches in diameter
at stump height for all other tree species shall be harvested. This amendment would make
consistent the prohibition contained at 14 CCR § 1038 applicable to Timber Operations carried
out under Exemptions to harvest dead, dying, and diseased trees. The proposed action is
necessary to harmonize standards applicable to Timber Operations carried out pursuant to
Section 1052 and 1038, and to ensure that significant adverse impacts to large, old trees are
avoided during the course of conducting Emergency Timber Operations.

The proposed action would amend 14 CCR § 1052 Sub-section (f) to include and make plain a
requirement that “take” of state and federally-listed “threatened” and “endangered” fish and
wildlife species, as defined, is prohibited during the course of Emergency Timber Operations
unless otherwise authorized by the listing agency. The proposed action would also amend Sub-
section (f) to adopt a requirement that the RPF submitting an Emergency Notice shall conduct an
investigation for the possible presence of listed threatened or endangered fish and wildlife prior
to submittal of a Notice of Emergency Timber Operations and shall submit results of scoping to
the Department commensurate with filing an Emergency Notice. 14 CCR 1052 § Sub-section (f)
would also be amended by the proposed action to adopt a requirement that an Emergency Notice
shall contain a certification from an RPF that scoping for the possible presence of “threatened”
or “endangered” fish and wildlife has been conducted, and that: (1) no listed species are known
to be present, or; (2) if listed species are present, no Timber Operations shall occur within any
designated buffer zones specified at Article 9, 14 CCR § 919[939, 959] of the Rules, and (3)
Timber Operations will not result in take of listed threatened or endangered fish and wildlife
unless otherwise authorized by the listing agency.
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The proposed action and amendments are necessary to ensure that the intent of Board Rules at 14
CCR 8§ 896 is effectuated, that “threatened” and “endangered” fish and wildlife species, if
present, are protected from unauthorized “take” during the course of conducting Emergency
Timber Operations, and to make plain the expectation and requirement that an RPF submitting
an Emergency Notice is responsible for ensuring unauthorized “take” is avoided, and that
adequate scoping and mitigation measures, where appropriate shall be applied during the course
of Emergency Timber Operations.

The proposed action would also amend 14 CCR 8 1052 to adopt Sub-section (g) requiring the
Director to return to the submitter any Emergency Notice as unacceptable in the event the
Director determines that Emergency Timber Operations as proposed will result in unauthorized
“take” of state or federally-listed “threatened” or “endangered,” fish or wildlife species, as
defined. The proposed action is necessary to ensure that the intent of Board Rules at 14 CCR §
896 is effectuated, that “threatened” and “endangered” fish and wildlife species, if present, are
protected from unauthorized “take” during the course of conducting Emergency Timber
Operations, and to provide the Department with appropriate administrative measures to discharge
its duties as Lead Agency under the California Forest Practice Act and California Environmental
Quality Act.

Amend 14 CCR § 1052(d) [All Districts]

The proposed action would amend 14 CCR 1052 “Emergency Notice,” Sub-section (d) in several
ways. First, the proposed action would modify the time period during which Emergency Timber
Operations may not commence subsequent to the filing of an Emergency Notice to strike the
existing five-working day period and amend to a fifteen-day period. This amendment is
necessary to ensure adequate time for review of Emergency Notices by the Department and other
Trustee and Review Team agencies with jurisdiction over natural resources of the State. This
amendment is also necessary to create consistency of review time allowed for Emergency
Timber Operations generally with the timeframe prescribed for Emergency Timber Operations
for Fuel Hazard reduction currently found at 14 CCR 88 1052.1(c) and 1052.4, which is fifteen
working days.

The proposed action would also amend 14 CCR § 1052(d) to require that the Director shall
transmit a copy to the Department of Fish and Wildlife, the appropriate California Regional
Water Quality Control Board, the Department of Conservation, California Geological Survey,
the Department of Parks and Recreation where applicable, the county planning agency, if the
areas are within their jurisdiction, to the California Tahoe Regional Planning Agency where
applicable, and the California Coastal Commission, where applicable to ensure that Trustee and
Review Team agencies with jurisdiction over natural resources of the State receive and are
afforded opportunity to review Emergency Notices to ensure consistency with other applicable
statutory authorities. This action is necessary to ensure consistency with the intent of Board
Rules at 14 CCR § 896 that Timber Operations carried out pursuant to all other applicable laws.

Finally, the proposed action would amend 14 CCR § 1052(d) to amend the holding period from

five to fifteen working days to allow Emergency Timber Operations to commence in the event
the Director does not act on an Emergency Notice submitted to the Department during this time
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period. The proposed action would also amend 14 CCR § 1052(d) to delete reference to the
fifteen working day period specifically associated with Emergency Timber Operations for Fuel
Hazard reduction, as the intent of the action is to harmonize the timeframe for all categories of
Emergency Timber Operations carried out pursuant to Emergency Notices at 14 CCR 8§ 1052,
This amendment is necessary to ensure adequate time for review of Emergency Notices
submitted to the Department by the Department and other Trustee and Review Team agencies
with jurisdiction over natural resources of the State. This amendment is also necessary to create
consistency of review time allowed for Emergency Timber Operations generally with the
timeframe prescribed for Emergency Timber Operations for Fuel Hazard reduction currently
found at 14 CCR 88 1052.1(c) and 1052.4, which is fifteen working days.

Amend 14 CCR § 1052.1, “Emergency Conditions” [All Districts]

The proposed action would amend 14 CCR § 1052.1 to adopt new Sub-section (a) specifying that
for the purposes of the Article, the term, “Operational Provisions” means all rules that govern the
conduct of timber operations as defined pursuant to Public Resources Code § 4572(a). This
amendment is necessary to make clear exactly what provisions and sections of the Rules are
applicable to the term, “Operational Provisions,” as used in the context of conducting Emergency
Timber Operations. Section 1052.1 presently provides that all “Operational Provisions” of the
Rules must be adhered to during the course of conducting Emergency Timber Operations. The
proposed amendment is necessary to make plain and itemize the provisions contained in Board
Rules that are considered, “Operational Provisions,” specifically in the context of Emergency
Timber Operations and specifically applicable to Article 2 of Subchapter 7, Section 1052.1.

The proposed action would also amend 14 CCR 8 1052.1 to adopt new Sub-section (b), which
would require that Emergency Timber Operations must either comply with existing minimum
resource conservation standards contained at 14 CCR § 912.7 [932.7, 952.7] and Public
Resources Code Sections 4561 or 4561.1, or that an Emergency Notice shall include a statement
of reasons from the RPF explaining why minimum resource conservation standards shall not be
met, and shall include a plan for artificial regeneration within 3-5 years of completion of
Emergency Timber Operations in the alternative. This proposed action and amendment is
necessary to ensure adequate site occupancy or a plan for regeneration in the event minimum
resource conservation standards will not be attained immediately upon completion of Emergency
Timber Operations. Board Rules currently do not plainly specify that there is an expectation that
either minimum resource conservation standards will be applied or that a plan to ensure artificial
regeneration is included and executed in the event minimum resource conservations standards
are not attained. The proposed action and amendment will provide greater assurances that lands
subject to the conduct of Emergency Timber Operations continue to be well-stocked and that the
continual growing and harvesting of commercial tree species will continue into the future. The
proposed action will ensure greater attainment of the intent of Board Rules at 14 CCR8 897(a),
the Timberland Productivity Act, and Public Resources Code Section 4512(b) are realized.

The proposed action would also amend 14 CCR § 1052.1 to adopt new Sub-section (b)(1) to
explicitly require a plan for artificial regeneration in the event minimum resource conservation
standard will not be met. The amended Sub-section (b)(1) would also require a report of stocking
be submitted to the Director within five (5) years of completion of Emergency Timber
Operations in the event an artificial regeneration plan is required to ensure adequate site
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occupancy into the future. The proposed action is necessary to ensure greater attainment of the
intent of Board Rules at 14 CCR § 897(a), the Timberland Productivity Act, and Public
Resources Code Section 4512(b) are realized.

Amend 14 CCR § 1052.2, “Emergency Substantiated by RPF” [All Districts]

The proposed action would amend 14 CCR § 1052.2, “Emergency Substantiated by RPF,” to add
a requirement to Section 1052.2 that all trees to be removed must be marked by an RPF or the
supervised designee before felling. The proposed action and amendment is necessary to ensure
that only trees available for harvesting pursuant to an Emergency Condition and Emergency
Notice are felled during the course of Emergency Timber Operations. The purpose of the
proposed amendment and action is to make clear, plain, and specific what trees are eligible for
harvest in the professional judgement of the RPF for the purposes of Emergency Timber
Operations to the Department, other Trustee and Review Team agencies, the general public, and
the Licensed Timber Operator conducting the Emergency Timber Operations. Current Board
Rules do not contain a requirement to ensure review, evaluation, and subsequent marking of trees
available for harvest in the professional judgement of the RPF. The proposed action will ensure
that the intent of Board Rules in promulgating a ministerial permitting framework for Emergency
Timber Operations is effectuated while ensuring that only trees adversely affected by the
existence of an Emergency Condition as certified by an RPF are harvested during Emergency
Timber Operations.

The proposed action would also amend 14 CCR § 1052.2, sub-section (b)(2) to delete the
provision that trees subject to beetle-kill shall be marked by an RPF or the supervised designee
before felling. The proposed amendment to 14 CCR § 1052.2 would require all trees to be
harvested to be marked by an RPF or supervised designee, and consequently the individual
specific reference contained in 14 CCR § 1052.2(b)(2) is no longer necessary.

Finally, the proposed action would amend 14 CCR § 1052.2 to adopt new Sub-section (c)
requiring that the RPF shall provide a map to the Department demonstrating the extent and
severity of the emergency condition within the area proposed for Emergency Timber Operations
when requested by the Director. This amendment is necessary to allow the Department and other
Trustee and Review Team agencies with jurisdiction over natural resources of the State to
evaluate the nature, extent, and local severity of a given Emergency Condition where such is
deemed necessary by the Director to ensure consistency of Emergency Timber Operations with
the intent of the Board Rules in promulgating a ministerial permitting framework while ensuring
compliance with other Board Rules and other applicable laws. The necessity is to ensure
consistency of Emergency Timber Operations with Board Rules at 14 CCR § 896.

ECONOMIC IMPACT ANALYSIS (pursuant to GOV 8 11346.3(b)(1)(A)-(D) and
provided pursuant to 11346.3(a)(3))

The results of the economic impact assessment are provided below pursuant to Government
Code § 11346.3(b)(1)(A)-(D) and provided pursuant to Section 11346.3(a)(3).

The proposed action will not create or eliminate jobs within California
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The proposed action will not either create or eliminate jobs in California. The proposed action
neither creates nor rescinds any pre-existing regulation pertaining to employment. The proposed
action will leave in place the pre-existing ministerial nature of Emergency Timber Operations
conducted pursuant to Emergency Notices.

The proposed action will not create new businesses or eliminate existing businesses within
California

The proposed action will have no effect on either the creation or elimination of existing
businesses in California since it would continue to leave in-place the pre-existing ministerial
permitting framework contained in Board Rules.

The proposed action will not affect the expansion of businesses currently doing business

within California.

The proposed action will not have any effect on business or the expansion of businesses doing
business within California. Timber Operators are all licensed by the State in order to conduct

business in California. The proposed action will have no effect on this relationship.

Benefits of the Regulations to the Health and Welfare of California Residents, Worker
Safety, and the State’s Environment

The proposed regulatory action will have no effect on the health, welfare, or safety of workers in
California. However, the proposed action will have a beneficial effect on the State’s environment
by increasing clarity of meaning and application of terms, clarifying applicability of Board
Rules, and will ensure greater opportunities for consistent application, administration,
monitoring, and enforcement of Emergency Timber Operations, all of which will lead to a
beneficial effect on the overall quality of the environment in the State.

Business Reporting Requirement (Pursuant to Government Code 88 11346.5(a)(11) and
11346.3(d))
The proposed regulation does not require a business reporting requirement.

Summary

The proposed action:
(A)will not create jobs within California;
(B) will not eliminate jobs within California;
(C) will not create new businesses;
(D) will not eliminate existing businesses within California;
(E) will not affect the expansion or contraction of businesses currently doing

business within California.

(F) will yield nonmonetary benefits. For additional information on the benefits of the
proposed regulation, please see anticipated benefits found under the Introduction
Including Public Problem, Administrative Requirement, or Other Condition or
Circumstance the Regulation is Intended to Address.

UPON TO SUPPORT INITIAL DETERMINATION IN THE NOTICE THAT THE

PROPOSED ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC
IMPACT ON BUSINESS (pursuant to Government Code § 11346.2(b)(5))
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The proposed action will not have a significant statewide adverse economic impact directly
affecting business, including the ability of California businesses to compete with businesses in
other states.

The proposed action will leave in place the pre-existing ministerial permitting framework
afforded in Board Rules governing Emergency Timber Operations and therefore will have no
effect on California business or its ability to compete with businesses from other states. Further,
the Z’Berg-Negedly Forest Practice Act and Board Rules are intended to apply only to
timberland owners within the State of California. Given that the proposed action intends to leave
the pre-existing permitting structure in place, there is no likelihood that the proposed action will
either significantly adversely affect California business or provide a competitive advantage for
out-of-state business doing business in California, as these entities will be subject to the same
regulations.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORT, OR
SIMILAR DOCUMENT RELIED UPON (pursuant to Government Code § 11346.2(b)(3))
The Board of Forestry and Fire Protection relied on the following list of technical, theoretical,
and/or empirical studies, reports or similar documents to develop the proposed action:

1. Petition for Administrative Rulemaking. Environmental Protection Information Center—
(EPIC), submitted July 27, 2017.
2. Experts from Public Resource Code sections 4512, 4513, 4553, 4561, 4561.1

REASONABLE ALTERNATIVES TO THE PROPOSED ACTION CONSIDERED BY
THE BOARD, IF ANY, INCLUDING THE FOLLOWING AND THE BOARD’S
REASONS FOR REJECTING THOSE ALTERNATIVES (pursuant to GOV §
11346.2(b)(4)(A) and (B)):
* ALTERNATIVES THAT WOULD LESSEN ANY ADVERSE IMPACTS ON
SMALL BUSINESS AND/OR
*« ALTERNATIVES THAT ARE LESS BURDENSOME AND EQUALLY
EFFECTIVE IN ACHIEVING THE PURPOSES OF THE REGULATION IN A
MANNER THAT ENSURES FULL COMPLIANCE WITH THE AUTHORIZING
STATUTE OR OTHER LAW BEING IMPLEMENTED OR MADE SPECIFIC BY
THE PROPOSED REGULATION
The Board has considered the following alternatives and rejected all but Alternative #3.

Alternative #1: No Action

This option would not adopt any of the amendments proposed. Under this alternative, the Board
would leave in place existing definitions applicable to Emergency Timber Operations at 14 CCR
895.1 “Definitions,” and would leave in place existing regulations and standards applicable
pursuant to Article 7, Subchapter 2, 14 CCR 1052, 1052.1 and 1052.2. This alternative was
rejected as not effectuating the intent of the Board and Board Rules to ensure compliance with
all Rules of the Board and all other applicable State and Federal Laws codified in 14 CCR 896.
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Alternative #2: Delay Action Until Investigating and Reporting is Complete

This option would not adopt any of the amendments proposed in favor of awaiting the
Department’s Report on the usage of Emergency and Exempt permitting frameworks required
pursuant to Public Resources Code Section 4584 and 4592. The Board has considered but
rejected this option on the basis that the Department’s Report would not itself effectuate
necessary regulatory action to ensure compliance with other Board Rules and would not ensure
that Board Rules are in compliance with other applicable State and Federal laws.

Alternative #3: Take Action as Proposed and Modified through the Formal Public Review
and Comment Process

This option would adopt, as modified through the formal Public Review and Comment Process,
the amendments proposed to 14 CCR § 895.1, “Definitions,” and 14 CCR 8§ 1052, 1052.1, and
1052.2. This alternative has been selected as the alternative that most closely meets Board
objectives to ensure that Board Rules are consistent with other Board Rules as well as applicable
State and Federal laws.

Board Findings Regarding Alternatives
The Board finds that none of the following alternatives:

* Would have any adverse impact on small business.

* Would be less burdensome and equally effective in achieving the purposes of the regulation
in a manner that ensures full compliance with the authorizing statute or other law being
implemented or made specific by the proposed regulation than the proposed action.

* Would be more effective in carrying out the purpose for which the action is proposed and
would be as effective as and less burdensome to affected private individuals or entities
than the proposed action, or would be more cost-effective to affected private persons and
equally effective in implementing the statutory policy or other provision of law than the
proposed action.

Prescriptive Standards versus Performance Based Standards (pursuant to Government
Code 88 11340.1(a), 11346.2(b)(1) and 11346.2(b)(4)(A)):

Pursuant to Government Code § 11340.1(a), agencies shall actively seek to reduce the
unnecessary regulatory burden on private individuals and entities by substituting performance
standards for prescriptive standards wherever performance standards can be reasonably expected
to be as effective and less burdensome, and that this substitution shall be considered during the
course of the agency rulemaking process.

The proposed action complies with Government Code § 11340.1(a) by leaving in place, and
providing greater specificity to, the exercise of RPF discretion and professional judgement in
determining that an Emergency Condition exists, and in designating trees to be harvested and
those to be retained during the conduct of Emergency Timber Operations.

Pursuant to Government Code § 11346.2(b)(1), the proposed action does not mandate the use of
specific technologies or equipment.
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Pursuant to Government Code § 11346.2(b)(4)(A), performance standards were considered in
lieu of prescriptive standards. The proposed action does not mandate the use of specific
technologies or equipment, but does prescribe specific actions or procedures. Alternative (1)
considered by the Board requires fewer of these actions or procedures but would result in a less
effective regulation.

FACTS, EVIDENCE, DOCUMENTS, TESTIMONY, OR OTHER EVIDENCE RELIED
UPON TO SUPPORT INITIAL DETERMINATION IN THE NOTICE THAT THE
PROPOSED ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC
IMPACT ON BUSINESS (pursuant to Government Code § 11346.2(b)(5))

The proposed action will not have a significant statewide adverse economic impact directly
affecting business, including the ability of California businesses to compete with businesses in
other states. Businesses will not be adversely impacted by the proposed action.

Pursuant to Government Code § 11346.5(a)(8), the agency shall provide in the record facts,
evidence, documents, testimony, or other evidence upon which the agency relies to support this
initial determination:

The Board relied on their own expertise and thorough working knowledge of forestry
practices and regulations as experienced forestry and environmental professionals to
develop this rulemaking package. Additionally, discussion and the Formal Review and
Public Comment Process will afford the Board with additional evidence and support to
ensure a sound foundation exists for the proposed action.

DESCRIPTION OF EFFORTS TO AVOID UNNECESSARY DUPLICATION OR
CONFLICT WITH THE CODE OF FEDERAL REGULATION (pursuant to Government
Code § 11346.2(b)(6)

The Code of Federal Regulations has been reviewed and based on this research, the Board found
that the proposed action neither conflicts with, nor duplicates Federal regulations. There are no
comparable Federal regulations related to the system of forest practice applicable to timber
management on state and private timberlands developed pursuant to the FPA regarding
Emergency Timber Operations.

POSSIBLE SIGNIFICANT ADVERSE ENVIRONMENTAL EFFECTS AND
MITIGATIONS

The proposed action will result in a beneficial effect on California’s environment. By clarifying
terms, clarifying applicable Board Rules, clarifying the expectation of attaining minimum
resource conservation standards or preparing a plan for regeneration, and clarifying the intent
that unauthorized “take” of state and federally-listed “threatened” and “endangered” fish and
wildlife, as defined is avoided will all combine to result in a significant benefit to the overall
quality of California’s environment.
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State Board of Forestry and Fire Protection
NOTICE OF PROPOSED RULEMAKING
Revisions to Title 14, California Code of Regulations Section 1052, 1052.1, 1052.2
“EMERGENCY TIMBER OPERATIONS”
and Revisions to Title 14 California Code of Regulations Section 895.1,
“DEFINITIONS”

Title 14 of the California Code of Regulations (14 CCR), Division 1.5 Chapter 4:
Subchapter 7, Article 2, Subchapter 1, Article 1
Amend 1052, 1052.1, 1052.2, 895.1

[Notice Published _ 2017]

NATURE OF PROCEDING
Notice is hereby given that the California State Board of Forestry and Fire Protection (Board) is
proposing to take the action described in the Informative Digest.

PUBLIC HEARING

The Board will hold a public hearingon 2017, at its regularly scheduled meeting
commencing at approximately 9:00 a.m., at the Resources Building Auditorium, 1st Floor, 1416
Ninth Street, Sacramento, California. At the hearing, any person may present statements or
arguments, orally or in writing, relevant to the proposed action. The Board requests, but does not
require, that persons who make oral comments at the hearing also submit a written summary of
their statements. Additionally, pursuant to Government Code (GOV) § 11125.1(b), writings
that are public records pursuant to GOV § 11125.1(a) and that are distributed to members of the
state body prior to or during a meeting, pertaining to any item to be considered during the
meeting, shall be made available for public inspection at the meeting if prepared by the Board or
its staff, or after the meeting if prepared by some other person.

WRITTEN COMMENT PERIOD

Any person, or authorized representative, may submit written comments relevant to the proposed
regulatory action to the Board. The written comment period ends at 5:00 P.M. on :
2017.

The Board will consider only written comments received at the Board office by 5:00 P.M. on
____,2017 and those written comments received at the public hearing, including written
comments submitted in connection with oral testimony at the public hearing. The Board requests,
but does not require, that persons who submit written comments to the Board reference the title
of the rulemaking proposal in their comments to facilitate review.

Written comments shall be submitted to the following address:
State Board of Forestry and Fire Protection

Attn: Eric Hedge
Regulations Coordinator
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P.O. Box 944246
Sacramento, CA 94244-2460

Written comments can also be hand delivered to the contact person listed in this notice at the
following address:

State Board of Forestry and Fire Protection
Room 1506-14

1416 9th Street

Sacramento, CA 95814

Written comments may also be sent to the Board via facsimile at the following phone number:
(916) 653-0989

Written comments may also be delivered via e-mail at the following address:
publiccomments@BOF.ca.gov

AUTHORITY AND REFERENCE (pursuant to GOV § 11346.5(a)(2) and 1 CCR § 14) 14
CCR 88 1666.0 to 1666.16 Note: Authority cited: Sections 4513, 4551, 4552, 4553, 4561,
4589, 4592, of the Public Resources Code (PRC).

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW (pursuant to
11346.5(a)(3)(A)-(D)) Pursuant to the Z berg-Nejedly Forest Practice Act of 1973, PRC § 4511,
et seq. (FPA) the Board is authorized to construct a system of forest practice regulations
applicable to timber management on state and private timberlands.

PRC § 4551 requires the Board to adopt forest practice rules and regulations to, among other
things, “...assure the continuous growing and harvesting of commercial forest tree species and to
protect the soil, air, fish and wildlife, and water resources.”

Pursuant to authority given to the Board in the FPA, the Board is proposing the following action
to amend the procedures for submission, conduct, and administration of Emergency Timber
Operations carried out pursuant to Emergency Notifications, and to amend certain applicable
definitions.

The problem addressed by the proposed action is a need to add clarity, specificity, consistency,
and adequate means of review, enforcement, and administration of Emergency Timber
Operations carried out pursuant to Emergency Notifications.

The primary purpose of the proposed action is to ensure application of Emergency Timber
Operations carried out pursuant to Emergency Notifications is consistent with the intent of the
Board in creating the permitting framework, as well as the Act, other Rules of the Board, and
other applicable laws.
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The effect of the proposed action would be to allow continuance of Emergency Timber
Operations carried out pursuant to Emergency Notices while ensuring greater clarity of meaning
and applicability of terms, greater opportunities for agency oversight, ensure adequate
regeneration and site occupancy post-completion, and to ensure avoidance of significant adverse
impacts on the environment.

The primary benefit of the proposed action would be providing greater clarity and specificity to
the conduct, application for, administration, and enforcement of Emergency Timber Operations
carried out pursuant to Emergency Notices.

Board staff conducted an evaluation of whether or not the proposed action is inconsistent or
incompatible with existing State regulations pursuant to GOV § 11346.5(a)(3)(D). The proposed
action is completely within the statutory authority of the Board in adopting regulations to
regulate the growing and harvesting of commercial tree species and related activities on
timberlands in the State.

Statute to which the proposed action was compared: Public Resources Code (PRC) 4584

MANDATED BY FEDERAL LAW OR REGULATIONS
The proposed action is not mandated by federal law or regulations.

The proposed action neither conflicts with, nor duplicates Federal regulations.
There are no comparable Federal regulations on State or private lands.

OTHER STATUTORY REQUIREMENTS (pursuant to GOV § 11346.5(a)(4))

Public Resource Code 4589 requires the Department and Board on or by December 31, 2017 to
review and submit a report to the Legislature on the trends in the use of, compliance with, and
effectiveness of, the exemptions and emergency notice provisions described in Sections 4584
and 4592 of the code and Sections 1038 and 1052 of Title 14 of the California Code of
Regulations. The proposed action is consistent with the Board’s mandate and Legislative intent
and requirements.

LOCAL MANDATE (pursuant to GOV § 11346.5(a)(5))
The proposed action does not impose a mandate on local agencies or school districts.

FISCAL IMPACT (pursuant to GOV § 11346.5(a)(6))
There is no cost to any local agency or school district that is required to be reimbursed under Part
7 (commencing with Section 17500) of Division 4 of the Government Code.

The proposed action will not result in the imposition of other non-discretionary costs or savings
to local agencies.

The proposed action will not result in costs or savings in federal funding to the State.

Page 3 of 6



HOUSING COSTS (pursuant to GOV § 11346.5(a)(12))
The proposed action will not significantly affect housing costs.

SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS, INCLUDING ABILITY TO COMPETE (pursuant to GOV 88
11346.3(a), 11346.5(a)(7) and 11346.5(a)(8))

The Board’s proposed action will not have a significant statewide adverse economic impact
directly affecting business, including the ability of California businesses to compete with
businesses in other states.

Pursuant to GOV §11346.5(a)(8), the agency shall provide in the record facts, evidence,
documents, testimony, or other evidence upon which the agency relies to support this initial
determination:

The proposed action affects only forested counties and districts. The proposed action will
therefore have no significant adverse statewide effect on businesses elsewhere in the State and
will have no significant adverse statewide effect on California business competitiveness.

STATEMENTS OF THE RESULTS OF THE ECONOMIC IMPACT ASSESSMENT
(E1A)

The results of the economic impact assessment are provided below pursuant to GOV §
11346.5(a)(10) and prepared pursuant to GOV § 11346.3(b)(1)(A)-(D). The proposed action:
(A) will not create or eliminate jobs within California;

(B) will not create new businesses or eliminate existing businesses within California; or

(C) will not affect the expansion of businesses currently doing business within California.

(D) the proposed regulation will benefit the environment as described in the Informative Digest,
but it is not expected to affect the health and welfare of California residents or improve worker
safety.

COST IMPACTS ON REPRESENTATIVE PERSON OR BUSINESS (pursuant to GOV §
11346.5(a)(9)) The Board is not aware of any cost impacts that a representative private person or
business would necessarily incur in reasonable compliance with the proposed action.

BUSINESS REPORT (pursuant to GOV §8 11346.5(a)(11) and 11346.3(d))
The proposed action does not impose a business reporting requirement.

SMALL BUSINESS (pursuant to 1 CCR 4(a) and (b))
Small business is not expected to be affected by the proposed action because no business
opportunities will either be created or contracted.

CONSIDERATION OF ALTERNATIVES

In accordance with GOV § 11346.5(a)(13), the Board must determine that no reasonable
alternative it considers, or that has otherwise been identified and brought to the attention of the
Board, would be more effective in carrying out the purpose for which the action is proposed, or
would be as effective and less burdensome to affected private persons than the proposed action,
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or would be more cost-effective to affected private persons or businesses and equally effective in
implementing the statutory policy or other provision of law.

CONTACT PERSON
Requests for copies of the proposed text of the regulations, the Initial Statement of Reasons,
modified text of the regulations and any questions regarding the substance of the proposed action
may be directed to:

Board of Forestry and Fire Protection

Attn: Eric Hedge

Regulations Coordinator

P.O. Box 944246

Sacramento, CA 94244-2460

Telephone: (916) 653-8007

The designated backup person in the event Mr. Eric Hedge is not available is Linda Cano,
Executive Assistant to the Board of Forestry and Fire Protection. Ms. Cano may be contacted at
the above address or by phone at (916) 653-8007.

AVAILABILITY STATEMENTS (pursuant to GOV § 11346.5(a)(16))
All of the following are available from the contact person:

1. The express terms of the proposed action using UNDERLINE to indicate an addition to
the California Code of Regulations and SFRIKETFHROUGH to indicate a deletion.

2. The Initial Statement of Reasons, which includes a statement of the specific purpose of
each adoption, amendment, or repeal, the problem the Board is addressing, and the
rationale for the determination by the Board that each adoption, amendment, or repeal is
reasonably necessary to carry out the purpose and address the problem for which it is
proposed.

3. The information upon which the proposed action is based (pursuant to GOV § 11346.5(b)
and GOV § 11346.2(a)).

4. Changed or modified text. After holding the hearing and considering all timely and
relevant comments received, the Board may adopt the proposed regulations substantially
as described in this notice. If the Board makes modifications which are sufficiently
related to the originally proposed text, it will make the modified text—with the changes
clearly indicated—available to the public for at least 15 days before the Board adopts the
regulations as revised. Notice of the comment period on changed regulations, and the full
text as modified, will be sent to any person who testified at the hearings, submitted
comments during the public comment period, including written and oral comments
received at the public hearing, or requested notification of the availability of such
changes from the Board. The Board will accept written comments on the modified
regulations for 15 days after the date on which they are made available.

FINAL STATEMENT OF REASONS

When the Final Statement of Reasons (FSOR) has been prepared, the FSOR will be available
from the contact person on request.
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INTERNET ACCESS
All of the material referenced in the Availability Statements is also available on the Board web

site at:

http://www.bof.fire.ca.gov/requlations/proposed rule packages/
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